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Objectives 

Ecological Resource Partners, LLC (ERP) proposes to establish a statewide umbrella mitigation 

bank instrument that will govern the function of wetland and/or stream mitigation banks to be 

constructed on sites located in watersheds within the U.S. Army Corps of Engineers (USACE) 

Buffalo, Huntington, and Pittsburgh Districts. 33 CFR 332.8(h) describes the process by which a 

single mitigation banking instrument may provide for future authorization of additional 

mitigation bank sites. 

The purpose of the mitigation banks to be constructed under the ERP umbrella mitigation bank 

instrument is to provide third-party compensatory for unavoidable impacts to streams and 

wetlands identified as waters of the United States and waters of the State of Ohio. More 

particularly, credits generated from mitigation bank sites to be authorized under the umbrella 

mitigation bank instrument will be used to satisfy the compensatory stream and wetland 

mitigation requirements of permits issued under Sections 404 and 401 of the Clean Water Act, 

Section 10 of the Rivers and Harbor Act, and isolated wetland permits issued by Ohio EPA under 

Ohio’s isolated wetland law (Ohio Revised Code 6111). Additionally, mitigation bank credits  

may also be used to provide compensatory mitigation for environmental impacts to aquatic 

resources authorized under other programs, such as state or local wetland or stream regulatory 

programs, the National Pollutant Discharge Elimination System Program, the wetland 

conservation provisions of the Food Security Act, USACE civil works projects, Superfund 

remedial actions; and to provide compensatory mitigation for the resolution of local, state, and/or 

federal enforcement actions, including environmental projects required by orders, settlement 

agreements, contingency plans, consent decrees or court orders. Use of credits for other programs 

requires approval of relevant regulatory agency(s), as appropriate. 

Per 33 CFR 332.3(b), mitigation bank credits can help to reduce the risk and uncertainty if 

mitigation success, as well lessen temporal loss of resource functions and services. When 

considering options for successfully providing required compensatory mitigation, the district 

engineer shall consider the type and location options in the order presented in paragraphs (b)(2) 

through (b)(6) of the aforementioned section of the Federal Mitigation Rule; mitigation bank 

credits are the preferred method for providing compensatory mitigation in this hierarchy. 

Establishment and Operation 

ERP will identify, design, construct, and monitor mitigation bank sites implemented under the 

Instrument in order to provide aquatic resource restoration, establishment, enhancement, and/or 

preservation. Credits generated from mitigation activities undertaken on the bank sites authorized 

under the Instrument will be used to satisfy compensatory mitigation requirements for 

Department of the Army permits, Ohio Water Quality Certifications, Ohio isolated wetland 

permits, or mitigation requirements of other regulatory programs. This section details procedures 

and practices that will be established and followed during the operation of the mitigation banks 

implemented under the umbrella mitigation bank instrument.  
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Project Identification and Development 

Project Site Selection. Mitigation bank projects will target potential sites best suited to replace 

lost aquatic resource functions. The evaluation of mitigation sites will include requests for input 

from existing watershed coordinators, Soil and Water Conservation Districts, other watershed-

based groups/NGOs, communities, counties, ecological consultants, and other state and federal 

resource agencies. Input will also be sought from permit applicants and industry groups in order 

to better understand the potential need for mitigation in the approved primary service areas in the 

near future.  

Geographic spatial data resources will be reviewed (such as National Wetland Inventory Maps, 

Natural Resources Conservation Service Soil Surveys, U.S. Geological Service StreamStats, and 

aerial imagery) to help identify and review each potential mitigation site. ERP will request timely 

feedback from the Interagency Review Team (IRT) concerning potential mitigation sites prior to 

developing a conceptual mitigation plan. 

Emphasis will be placed on identifying properties that are ecologically suited to achieve the 

objectives of the proposed mitigation bank. Specifically, sites will be given priority that have 

existing conditions (soils, hydrology, and/or native vegetation) that are conducive to aquatic 

resource restoration, enhancement, establishment, and/or preservation. For stream mitigation banks, 

priority properties may include sites where measureable ecological uplift and nutrient assimilation 

can be achieved, sites that include 303d-listed waters, sites located in sub-watersheds with existing 

Total Maximum Daily Loads, sites located in sub-watersheds with nutrient impairments, and sites 

on headwater streams with drainage areas less than 10 mile2. 

Site specific information regarding prospective mitigation bank project sites will be provided 

within mitigation plans. All conceptual mitigation plans and instrument modifications regarding the 

addition of mitigation bank sites will be coordinated with the appropriate District Engineer in 

consultation with the IRT. 

Mitigation Plan. A mitigation plan will be developed for each mitigation bank project and will be 

subject to approval by the IRT. Mitigation plans will be developed and implemented in accordance 

with 33 CFR 332.4 and will include the following required elements: 

1. Project objectives 7. Maintenance plan 

2. Site selection criteria 8. Performance standards 

3. Site protection instrument 9. Monitoring requirements 

4. Baseline information 10. Long-term management plan 

5. Credit determination 11. Adaptive management plan 

6. Work plan 12. Financial assurances 

Ecological Performance Standards. ERP will propose performance standards for each mitigation 

bank site for IRT review and approval. These performance standards will be used to assess whether 

the project is developing into the desired resource type, providing the expected functions, and 

meeting any other applicable metrics according to the terms detailed in 33 CFR 332.5. Ecological 

performance standards will also be based upon criteria included within the Guidelines for Wetland 

Mitigation Banking in Ohio (2011) and the Guidelines for Stream Mitigation Banking and In-Lieu 

Fee Programs in Ohio v. 1.1 (2016), or successor documents, as developed by the Ohio IRT.   
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Project Approval and Instrument Modifications. Approved projects or the expansion of a 

previously approved project site may be added as a modification to the Instrument in accordance 

with 33 CFR 332.8(g). For modifications of the Instrument, ERP will submit a written request for 

an instrument modification accompanied by appropriate documentation (e.g. mitigation plan) as 

detailed in 33 CFR 332.8(d). The process for review and approval of modifications will generally 

follow the process for instrument approval. 

ERP will submit mitigation plans to the appropriate District Engineer that include all applicable 

items listed in 33 CFR 332.4(c)(2-14). Within 30 days of receipt of ERP’s formal request for an 

instrument modification, the District Engineer will notify ERP whether the instrument 

modification request is complete under 33 CFR 332.8(d). Within 30 days of receipt of a complete 

instrument modification request and mitigation plan, the District Engineer will provide public 

notice of the request. The comment period will be 30 days, unless otherwise determined by the 

District Engineer. Copies of all comments will be provided to IRT members and ERP within 15 

days of the close of the public comment period per 33 CFR 332.8(d)(4). ERP will review the 

comments and discuss concerns and issues with the IRT. Within 90 days of receipt of the 

complete amendment by the IRT members, the District Engineer will notify ERP of the status of 

the IRT review. Specifically, the District Engineer must indicate to ERP if the amendment is 

generally acceptable and what changes, if any, are needed. If there are significant unresolved 

concerns that may lead to a formal objection from one or more IRT members to the amendment, 

the District Engineer will indicate the nature of those concerns. A revised plan may be submitted 

to the District Engineer and the IRT for additional comments, if necessary. 

At any point, ERP may declare that the mitigation plan is a final submission and request approval 

from the District Engineer. Within 30 days of receipt of the final plan, the District Engineer will 

notify the IRT members whether or not he or she intends to approve the Instrument amendment. 

Project approval will be based upon several factors, including: site suitability, long-term 

sustainability, benefits to rare and endangered natural resources, and other factors. The District 

Engineer may add specific requirements and restrictions to each proposed mitigation project. 

These may include conditions on authorizations through the Section 404 of the Clean Water Act 

and/or Section 10 of the Rivers and Harbor Act permit process that could be required for a 

mitigation project. 

The District Engineer may use a streamlined modification review process for changes reflecting 

adaptive management of a mitigation bank, credit releases, changes in credit releases and credit 

release schedules, and changes that the District Engineer determines are not significant. ERP will 

work with the District Engineer to identify other non-significant modifications that would be 

suitable for review under the streamlined modification review process. In this event, the District 

Engineer will notify the IRT members of this determination and provide them with copies of the 

proposed modification. IRT members have 30 days to notify the District Engineer if they have 

concerns with the proposed modification. If IRT members notify the District Engineer of such 

concerns, the District Engineer will attempt to resolve those concerns. The District Engineer will 

notify the IRT members of his or her intent regarding the proposed modification within 60 days 

of providing the notice to the IRT members. If no IRT member objects, the District Engineer will 

notify ERP of his or her final decision, and if approved, arrange for it to be signed by the 

appropriate parties per 33 CFR 332.8(g)(2).   
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Monitoring and Reporting Protocols. Monitoring and reporting of mitigation bank projects will 

be conducted to determine if the project is meeting its performance standards and trending 

towards success as described in 33 CFR 332.6. Monitoring and reporting for each project will be 

conducted as described in 33 CFR 332.6, Regulatory Guidance Letter 08-03 dated October 10, 

2008, and the “Guidelines for Stream Mitigation Banking and In-Lieu Fee Programs in Ohio, 

version 1.1” and “Guidelines for Wetland Mitigation Banking in Ohio”, prepared by the Ohio 

IRT, as appropriate.  

Each project-specific mitigation plan will include a monitoring plan that will describe the 

performance standards to be monitored, the methods for monitoring, the length of the monitoring 

period, the dates that the reports must be submitted, and the frequency for submitting monitoring 

reports. ERP will be responsible for submitting monitoring reports to the IRT based upon terms 

set forth in each site’s approved mitigation plan. At the request of an authorized representative of 

USACE or the IRT, ERP shall allow access to mitigation bank project sites to determine 

compliance with the terms of the Instrument. 

The content and level of detail of the monitoring reports will be commensurate with the scale and 

scope of the mitigation project, as well as the mitigation project type. If appropriate, data for 

specific performance measures will be graphed against time, with the accompanying graphic 

included in the monitoring report. Each report shall contain, at a minimum, the following 

information: 

1. Monitoring results with comparisons to performance standards 

2. Plans, maps, and photographs to illustrate site conditions 

3. A narrative summarizing the condition of the project 

4. Recommendations for adaptive management, if needed 

Credit Accounting Procedures 

ERP shall establish and maintain a ledger of credit development and credit sales for each bank 

site. The account ledger will include the information necessary to complete the ledger for each 

mitigation bank in the Regulatory In-Lieu Fee and Bank Information Tracking System (RIBITS). 

Transactions will be tracked in terms of how the credits are generated. Information in the ledger 

shall also include the beginning and ending balance of available credits and permitted impacts for 

each resource type, all additions and subtractions of credits, and any other changes in credit 

availability (e.g. additional credits released, credit sales suspended by USACE, etc.).  

Legal Responsibility for Mitigation 

The permittee retains responsibility for providing compensatory mitigation until the appropriate 

number of credits have been secured from ERP and USACE and/or Ohio EPA has received 

documentation that ERP has accepted the responsibility for providing the compensatory 

mitigation. The written notification will be provided by ERP to USACE and/or Ohio EPA and 

will provide the permit number, amount of mitigation required as per terms of the permit(s), and 

a statement identifying the number of credits purchased by the applicant. This notification may 

be provided by ERP to USACE electronically (via email or facsimile), by overnight carrier, or by 

U.S. Mail. ERP, USACE, and Ohio EPA shall establish a point of contact for documentation of 

all transactions at the time of instrument approval. Revisions to the point of contact shall be made 

in writing to the appropriate USACE regulatory district or division chief, the Director of Ohio 

EPA, or to the President of ERP as appropriate. 
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Per 33 CFR 332.8(d)(6)(ii)(C), ERP assumes all legal responsibility for satisfying the stream and 

wetland mitigation requirements of the authorized USACE and/or Ohio EPA permits for which 

credit fees have been paid in full by the permit applicant(s) to ERP. ERP will assume the 

responsibility for all aspects of mitigation until the Site Closure Letter is issued. Upon the 

issuance of the Site Closure Letter, ERP may transfer long-term management to a designated 

entity if such transfer is approved by the IRT. 

Default Provisions 

If the District Engineer determines that a mitigation bank project is in default of the Instrument, 

appropriate action will be taken. Default of the Instrument can include failure to meet 

performance standards, failure to submit monitoring reports, failure to maintain annual and/or 

individual ledgers, failure to report approved credit transactions and failure to comply with other 

terms of the instrument. Appropriate remedial actions available to the District Engineer may 

include, but are not limited to, suspending credit sales for the bank in question, adaptive 

management, utilizing financial assurances, or terminating the Instrument. 

USACE or ERP may terminate the Instrument by providing sixty (60) days written notice to the 

other parties. In the event that the Instrument is terminated, ERP is responsible for fulfilling any 

remaining obligations for credits sold, unless the obligation is specifically transferred to another 

entity as agreed upon by USACE in consultation with the IRT. 

Project Closure Procedures 

Within ninety (90) days following the end of the monitoring period specified in the mitigation 

plan for each mitigation bank project site, or following a written request by ERP upon 

satisfaction of the performance standards for a project site, as determined by the IRT, or USACE 

on behalf of the IRT, shall issue a written certification of satisfaction to ERP.  

Prior to closure of a mitigation project site, the IRT may perform a final compliance inspection to 

evaluate whether all success criteria have been achieved. Upon the determination by the IRT that: 

1. All applicable success criteria have been achieved;  

2. All released Credits for that mitigation project site have been debited;  

3. A Long-Term Management Plan is in place; 

4. The IRT has received a GIS shapefile or similar exhibit depicting the location and extent 

of the mitigation project; 

5. A long-term steward has been secured and provided with long-term management funds as 

appropriate; and  

6. The mitigation project site has complied with the terms of the Instrument and the bank’s 

mitigation plan. 

Once a mitigation bank project site closes, and the period of long-term management commences, 

ERP’s responsibility and liability for the mitigation project ceases. 

Method for Determining Project-Specific Credits 

Project-specific credits for future mitigation bank projects implemented under the Instrument 

may be determined by the IRT using standard ratios for streams as indicated in the Ohio IRT 

document, “Guidelines for Stream Mitigation Banking and In-Lieu Fee Programs in Ohio” and 

standard ratios for wetlands as indicated in the Ohio IRT document, “Guidelines for Wetland 
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Mitigation Banking in Ohio”, or applicable successor documents. “Guidelines for Stream 

Mitigation Banking and In-Lieu Fee Programs in Ohio” and “Guidelines for Wetland Mitigation 

Banking in Ohio” can be downloaded from the following websites: 

http://www.lrb.usace.army.mil/Portals/45/docs/regulatory/publicnotices/2014December/Guideline

s_for_Stream_Mitigation_Banking_and_In-Lieu_Fee_Programs%20_in_Ohio_Version_1.0.pdf 

http://www.lrb.usace.army.mil/Portals/45/docs/regulatory/MitandMon/guidelineswetlandmitigation-

Ohio.pdf 

The guidelines may be revised by the Ohio IRT over time and/or replaced by guidance and/or 

regulations promulgated by USACE or the State of Ohio. ERP will adapt its method of determining 

project specific credits accordingly over time. 

Per 33 CFR 332.8(o)(5)(ii), the cost of compensatory mitigation credits provided by a mitigation bank 

is determined by the sponsor. Credit cost will be determined for each project implemented under this 

umbrella instrument and will be reviewed periodically by ERP. 

Credit Release Schedule 

Per 33 CFR 332.8(o)(8), release of credits from mitigation banks will be tied to performance-based 

milestones (permitting, site protection, construction, planting, and/or establishment of plant and 

animal communities). When determining the credit release schedule, factors to be considered may 

include the type of mitigation project (e.g., restoration, enhancement, rehabilitation, or preservation), 

the likelihood of success, the nature and amount of work needed to generate the credits, and the 

aquatic resource type(s) and function(s) to be provided by the mitigation bank. The District Engineer 

will determine the credit release schedule, including the share to be released only after full 

achievement of performance standards, after consulting with the IRT. If appropriate, a project’s credit 

release schedule may follow the schedule described in the “Guidelines for Stream Mitigation Banking 

and In-Lieu Fee Programs in Ohio, version 1.1” and “Guidelines for Wetland Mitigation Banking in 

Ohio” as developed by the Ohio IRT.  

The terms of the credit release schedule will be specified each mitigation bank’s approved mitigation 

plan. When a mitigation bank project is implemented and is achieving the performance-based 

milestones (interim goals) specified in the credit release schedule, credits are generated in accordance 

with the credit release schedule per the approved mitigation plan. If a mitigation bank project does not 

achieve those performance-based milestones, the District Engineer may modify the credit release 

schedule, including reducing the number of credits. 

Proposed Service Areas 

Per the service areas guidelines published by the Ohio IRT in June 2015, service areas for 

mitigation banks implemented under this umbrella instrument will include: the entire Ohio 

portion of the Corps District in which each bank site is located for all jurisdictional and isolated 

Category 1 wetlands of any size and isolated Category 2 wetlands of 0.5 acre and less. For 

streams and all other wetlands, the service areas will consist of single 8-digit Hydrologic Unit 

Code (HUC) watersheds.  For streams and all other wetlands, the service areas of mitigation 

banks will be defined by a single 8-digit HUC watershed unless the Ohio Wetland Water Quality 

Standards have combined multiple 8-digit HUCs into a single watershed; these combined 

watershed service areas will include: 

 Ottawa (041100001), Raisin (04100002), Lower Maumee (04100009) 

 St. Joseph (04100003), Upper Maumee (04100005) 
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 Ashtabula (04110003 minus the Chagrin River), Conneaut (04120101) 

 Lower Great Miami (05080002), Whitewater (05080003), Middle Ohio-Laughery 

(05090203) 

 Upper Wabash (05120101), Mississinewa (05120103) 

A map showing the 8-digit HUC service areas described in this section is provided in Appendix 

A. 

Need and Technical Feasibility 

In 2008, the Federal Rule on Compensatory Mitigation: Mitigation for Losses of Aquatic 

Resources, Final Rule (33 CFR Parts 325 and 332) was published. This rule provides new 

guidelines for the creation of mitigation banks using a watershed based approach, and established 

the following order of preference for mitigation types serving as compensation for unavoidable 

impacts to water resources: 1) credits from mitigation banks; 2) credits from in-lieu fee 

programs; and 3) permitee-responsible mitigation. 

The use of mitigation banks for compensatory mitigation can help to reduce the risk and 

uncertainty associated with the replacement of lost water resources and associated functions and 

services. When compared to permitee-responsible mitigation, mitigation banks sites generally 

provide larger, more ecologically valuable mitigation options. Additionally, these sites must go 

through a rigorous scientific and technical analysis prior to their acceptance as an authorized 

mitigation site. When compared to in-lieu fee project sites, mitigation banks provide an 

additional reduction in temporal loss and uncertainty, as in-lieu fee programs are regularly 

authorized to sell advance credits before a mitigation project site has been identified and 

constructed. The proposed statewide umbrella mitigation bank instrument will facilitate 

construction of mitigation bank sites that will provide the preferred method of compensatory 

mitigation for projects with unavoidable impacts to Waters of the U.S. or State of Ohio.  

Additional mitigation options that will be provided by bank projects undertaken as components 

of this Instrument will afford the public and regulators with further flexibility when selecting 

cost-effective compensatory mitigation best suited to offset unavoidable impacts. 

Long-Term Management 

The mitigation bank projects completed by ERP will include an appropriate entity to assure long-

term stewardship. Established, restored, enhanced, or preserved aquatic resources and their 

buffers shall be protected in perpetuity in a site protection instrument that shall run with the land 

and shall remain in place in the event of transfer of the land. Per 33 CFR 332.8(t)(1), real estate 

instruments, management plans, or other long-term protection mechanisms used for site 

protection must be finalized before credits can be released. If portions of acquired properties are 

not used for compensatory mitigation, those portions may be excluded from the long-term 

protection mechanisms. 

Owners and long-term stewardship providers will typically be units of government including: 

metropolitan park districts; Soil and Water Conservation Districts; Ohio Department of Natural 

Resources or other appropriate natural resource/educational entities. In some cases, non-

governmental organizations or watershed-based organizations may be engaged to provide long-

term stewardship and/or ownership of compensatory mitigation projects. Achieving an 

ecologically stable mitigation project that achieves the maximum level of aquatic ecosystem 
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functions and services with the minimum amount of human involvement will be the goal of each 

mitigation bank project. Each bank’s Long-Term Management and Maintenance Plan shall 

include, at a minimum, provisions for: 

1. Periodic inspections to evaluate the site for signs of trespassing or vandalism. 

Maintenance will include reasonable actions to deter trespassers and repair any damaged 

features. 

2. Monitoring the condition of structural elements and facilities of the site such as signage, 

water level control structures, fencing, roads, and trails and provisions to repair said 

structures, if necessary. 

ERP will be responsible for developing a Long-Term Management and Maintenance Plan for 

each mitigation bank site. ERP will enter into an agreement with the long-term management 

entity/owner. This agreement will be provided to USACE and shall include the requirement that 

the long-term manager/owner shall manage the site consistent with the terms of the project’s 

mitigation plan. Once a mitigation site has met its performance goals and has been transferred to 

the site steward, the steward will be tasked with meeting any and all long-term management 

responsibilities outlined in that site’s management and maintenance plan. ERP shall transfer the 

long-term management funds to the land stewardship entity once USACE and the IRT has 

concurred that the project has met the established performance goals or IRT approved modified 

performance goals and monitoring can be stopped. Since the long-term financial needs vary by 

project, the amount of management funds transferred to the long-term manager/owner will be 

established in the mitigation plan for each mitigation project. 

Per 33 CFR 332.7(a)(3), the real estate instrument, management plan, or other long-term 

protection mechanism must contain a provision requiring 60-day advance notification to the 

District Engineer before any action is taken to void or modify the instrument, management plan, 

or long-term protection mechanism, including transfer of title to, or establishment of any other 

legal claims over, the compensatory mitigation site. 

Sponsor Qualifications 

ERP was formed in spring 2017 as a subsidiary of Wetlands Resource Center. The managing 

staff of ERP and Wetlands Resource Center has been providing ecologically successful 

mitigation since the 1990s. Wetlands Resource Center and its other subsidiaries, including Shaw 

Highway Properties, LLC, has completed wetland and stream mitigation projects in Ohio and 

North Carolina. 

Shaw Highway Properties, LLC, a sister subsidiary to ERP, is the sponsor of the Northeast Cape 

Fear Umbrella Mitigation Bank in North Carolina. Under its Umbrella Instrument, Shaw has 

completed construction and several years of monitoring of the Holly Shelter Tract site, a 1,153-

acre wetland mitigation bank project located in the Northeast Cape Fear 8-digit HUC watershed 

(03030007) north of the City of Wilmington within the Wilmington USACE District. The Holly 

Shelter Tract site, which is primarily composed of wetland restoration, has the potential to 

generate up to 912.1 wetland mitigation credits and 2,300 stream mitigation credits. ERP has 

proposed a second mitigation bank site under its Umbrella Instrument in North Carolina: the Jeat 

Tract site. This 168-acre property, located adjacent to the Holly Shelter Tract site, will provide 

more wetland and stream mitigation opportunities.  
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In addition to successful work on the Northeast Cape Fear Umbrella Mitigation Bank, ERP’s 

managing member has also completed numerous other mitigation projects within North Carolina 

and Ohio while working for other companies providing compensatory mitigation. These projects 

include numerous full-delivery stream and wetland permittee responsible mitigation projects, 

including the Potash Corporation of Saskatchewan (4,000+ acres of wetland restoration and 

preservation) and Ohio Department of Transportation’s Portsmouth Bypass (72,000+ linear feet 

of stream restoration and preservation), a wetland mitigation bank in Ohio, and several  in-lieu 

fee mitigation projects for the North Carolina Ecosystem Enhancement Program (now Division 

of Mitigation Services). This wealth of experience will be leveraged when completing mitigation 

projects under this umbrella instrument.  
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Appendix A 
Service Area Map 
 



Watersheds for Ohio Wetland Water Quality Standards 
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(Chagrin river watershed only) ; 04110004; 05030101 ; 
05030102; 05030103; 05030106; 05030201; 05030202 ; 
05030204;05040001;05040002;05040003;05040004; 
05040005; 05040006; 05060001; 05060002; 05060003; 
05080001 ; 05090101;05090103;05090201;and05090202 

4120101 

Wetland Water Quality Standard 
Watersheds comprised of more than 
one USGS 8-digit Hydrologic Unit 

~ 04100001 , 04100002, 04100009 

.. 04100003, 04100005 
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0411003 (minus the Chagrin River watershed), 04120101 

.. 05080002, 05080003, 05090203 

.. 05120101, 05120103 
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